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Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
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TS W@ - File No - GAPPLICOMICEXD/34/2020/ 3995 7 O 3999

aflel STl W@ Order-in-Appeal Nos AHM-EXCUS-003-APP-42/2021-22
fafte Date : 11-10-2021 ST H=A ! AR Date of Issue 21.10.2021

argE (3rder) grRTaTRe \
Pasked by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No.DC/D.Khatik/14/CEX/Kadi f2=1e:22.09.2020 issued by the
Deputy Commissioner, CGST, Division Kadi, Gandhinagar

|
H1F '¢d udl Name & Address

Appellant:  The Deputy Commissioner,
CGST & C.Excise, Kadi Division,
4" Eloor, Janta Super Market, Kalol-382721

Respondent: M/s Vardhman Stampings Pvt Ltd,
irana Road, S.No. 132/C, Budasan,
Kadi-Chattral Road, Ta-Kadi, Mehsana,
Gujarat

gl ga e AW § AT T hral B 1 98 39 Ay B ufa auRafa i

TATY T e ARG BT ST AT GAETOT AT IR PR AT B |

NL Any% person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

e may bé against such order, to the appropriate authority in the following way .

Revision abplication to Government of India :

aﬁﬁuww&@ﬁw, 1004 TP YRREEHGIAN Y AWl & FRAYARRI  HIRID
RIS YUATed @ Sy vRINET  aeflafiE, WRARRGR,  fwrwsrery,  wrafenr,
ofiwifdTer, Sfas o, FagArt, TEfdeel 110001 B B SHTETRY |

A révision application lies to the Under Sécretary, to the Govt. of India, Revision Application Unit

Bihi - 1101001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

prloviso to sub-section (1) of Section-35 ibid :

oREEEE™ @ AHeme  CERNERETRFERTSITIR - W G GREME A
TS ITRAGANAUSTTRAArACOIgY A, o1 frdhoerR a1 yusRiemRasfhdleraTd a7
ARSI ARSI AT & NTgEE | |

In cc;se of any loss of goods where the loss occur in transit from a factory to a warehouse or to
rother factory or from one warehouse to another during the course of processing of the goods in a
rehouse lor in storage i a factory orin a warehouse.
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(@ Wﬁfﬁmfﬁﬁwmmﬁﬁaﬁﬁawwmwzﬁﬁﬁﬁwﬁwﬁnmmwww v
et b Rde & mel § S ARa @ arex fredl v @ wow A fraifag @)

(A)  Incgse of rebate of duty of excise on goods exported to any country or territory outside
Indig of on excisable material used in the manufacture of the goods which are exported
to anly country or territory outside India.

(=) uﬁgaﬁmmmﬁmmﬁfﬁw(ﬁmam%@aﬁ)ﬁuﬁmwwﬁr

(B)  In cgse of gobds exported outside India export to Nepal or Bhutan, without payment of
duty| i

SIfePT IEIT o SRTRH Yow B i B oy sitsgdaena 9 nddel WiamuiEd e valad @
gmféaiaﬂgaﬁ,atﬁaa%mﬁﬁﬁwwmmﬁﬁﬁmﬁm (.2) 1998 ¥R1 100 ERIFGFIREY Wy &)

(¢)  Credjt of any duty allowed to be utilized towards payment of excise duty on final
prodycts under the provisions of this Act or the Rules made there under and such order
is pagsed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of thg Finance (No.2) Act, 1998,

() @=00| ST gow (e Prmaeh, 2001 @ fraw o @ sigioRififerTs wen gu-s dQmmigi ®
el @& lufteremiftoRdeedae @ ofeee-ame vdedimaRs @ Qeswt @
[rersfim i [SHBHR @RI FHEr & Sl e 35-3  APRiRaw) & qvam @ wga
® Wl AR—6 Fram B gidiearRy | :

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule,|9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the ofder soudht to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy pf TR-6 ¢:hallan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA| 1944, under Major Head of Agcount.

(2) ﬁﬁmmﬁm%#&mﬁmwmmmmwmmmo/—mﬁmmﬁ
HATHPH T o JASqrargid] 1000,/ — & WRUFTIA @ g |

The revision aipplication shall be accompanied by a fee of Rs.200/- where the amount
involved is ng)ees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees OQne Lac.

A e, zﬁ#ﬂwgﬁﬁ@ﬂﬂmmaqm@wa%uﬁm:—
Appeal to Cystom, Excise, & Service Tax Appellate Tribunal.

(1) @ e oA, 1044 WY U 3541 /35-3 B i
Undef Section'35B/ 35E of CEA, 1944 an appeal lies to :-

() Wﬁf@ﬁvﬁi@a 2 (1) ® HEEW AR @ @@ @) i, el & AR YEw, By
SR Yo vHdadeaiey wmaieiRnee) @ often e hide R AT,

TEAT HaA R ,FIRUTATR, 3edeTeTe 380004
(a) To the west regjonai bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2*flooy,BahumdliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. :




(5)

(20)

S T

The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Cenfral Excise(Appeal) Ruies, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

A% 5 e ¥ @ qe anewl B W A R W UG qE Araw B R B wT g g
ST W b s mifRe g qen @ B ge N B Rrar o) B A gy @ fow gy afidg
TIIRIBRUE) UF I a1 S0 GRERG] U e fhar oiar &

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
‘Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '

ey GHIRPE 1970 Ao A Igfa—1 @ saateiRafdy sMaRSesmed m
el auRaRfrlagerd 3 aRwRuRE @ e T weso  SReFard
Yedepecrerraney § :

One q!opy of application or O.1.0. as the case may be, and the order of the adjournment

authofity shall a court fee stamp of R$.6.50 paise as prescribed under scheduled-| item
of theicourt fee Act, 1975 as amended.

ﬁm?ﬁmwmwmﬁmﬁmﬁmmﬁmmmﬁmwmw
Yo HAarmRediely =mfesver (@i fram, 1082 AfAfRa |

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

HHTHE T AT Demand) TdE3(Penalty) PFOBYAAATHLAI AT | 7Tl ep, HiFaHgdSATI0
FSEUNE I{Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

- 1994)

R RIBETEE R AT H e, AR "FfeaeRaar (Duty Demanded)-
(i) (Section) @S 11D FagafauiRaufy,
(i), e H ROy, |
(i) AdeHRERTwRRT 6 FaeaaTRL

= FEESHA! AN AuedgdseRIgee, e s s TR AR,

For z—miE appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the A;:?pellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10"Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Undetr Central Excise and Service Tax, “Duty demanded” shali include:
(xlii) amount determined under Section 11 D;
(xliv) amount of erroneous Cenvat Credit taken;
(xlv) amount payable under Rule 6 of the Cenvat Credit Rules.

IR & W e W & WHAT ST} Qea Iruar o AT qus R @ @t AT R T ge &

10% STeTeT TR A ST drerer v PR @ A9 GV & 10% ST ¥ A or @ ¥

10%

penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by the Deputy Commissioner, Central GST &
Central [Excise, Kadi DlVlSlon Lomm15510nenale Gandhinagar (hereinafier referred to as
the appgliant), on the basis of Review Order No 12/2020-21 dated 13.10.2020 of the
Commi$sioner, Central GST & C.Ex., Gandhinagar Commissionerate, against Order in
Origina] No. DC/D.KHATIK/ 14/CEX/KADI dated 22.09.2020 [hereinafter referred to
as “impugned order”] passed by the Deputy Commissioner, Central GST & C.Ex., Kadi
Divisiof, Lommlsmonerate- Gandhinagar [hereinafter referved to as “adjudicating
authorify”] in the case of M/s. Vardhaman Stampings Pvt Ltd, Irana Road, S.No. 132/C,
Budasap, Kadl-Chhat1'al Road, Kadi, Taluka : Kalol, District : Mechsana - 382 721

[hereinpfter referred to as the respondent].

2. I'he facts of the case, in brief, is that the respondem is engaged in the manufacture
of goods falhng under Chapter 85 of the Central Excise Tariff Act, 1985 and are holding ’
Central- Excise Reg1strat10n No. AAACV7624GX’\/IOUI and availing Cenvat facitlity
under the Cenvfpt Credit Rules, 2004 (heremaﬁer referred to as the CCR, 2004). During

the course ol LERA audit on the records of the respondent for the period from F.Y. 2013-
2014 tp F.Y. 2016 2017, it was noticed that the respondent had availed Cenvat Credit of
the CYD amou_ntmg to Rs.13,52,545/- on 11.11.2014 and Cenvat Credit of the SAD
amounting Lo Rs.5,06,799/- was availed on 11,03.2015 on the strength of Bill of Entry
No. 6371809 dated 07.08.2014 which is beyond the time limit of six months and,

therefdre, such! availment of Cenvat credit was in contravention of Rule 4 (1) of the

CCR, 004,

2.1 Therefofe, the respondent was issued SCN dated 04.03.2020 proposing to :

i), deny; and recover Cenvat Credit amounting to Rs.5,06,799/- under Rule 14 of
the @CR, 2004 read with Section I'TA(4) of the Central Excise Act, 1944 by
invoking the extended period of five years;

i) Recévery of Interest under Rule 14 of the CCR, 2004 read with Section 11AA
of tHe Central Excise Act, 1944;

iii Impi:)se penaliy under Rule 15 of the CCR, 2004 read with Section 11AC of the
Lentral Excise Act, 1944; and

iv) Comﬁscate the goods valued at Rs 1,10,82,804/- under Rule 15 of the CCR,

2004,
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3. The SCN was adjudicated by the i:mpugned order and the adjudicating authority

~

ropped the proceedings initiated against the respondent.

4. Beiing aggrieved with the impugried order, the appellant has filed the instant

dppeal on the following grounds:

i. The contention of the adjudicating authority' that the Notification
No0.21/2014-CE(NT} is appllcable from 01.09.2014 and the bill of entry was
issued on 7.8.2014, which is puor to the appllcablhty of the said notification
is not legal and proper.

ii. The adjudicating authority finding merit in availment.of Cenvat Credit in

terms of Notification No. 06/2015 w.e.f. 01.03.2015 is not acceptable as the

said notification came into effect from (01.03.2015. In the instant case,

Notification No. 21/2014-CE (NT) limiting the time limit of six months was

in force when the bill of entry was issued.

iii. The time limit extended later on w.ef. 01.03.2015 does not merit

enforcement in the instant casé. It is a settled proposition that any notification

, unless specified, comes into f‘orce prospectively.

iv. The time limit of six months would be applicable as per Notification No.

" 21/2014 dated 01.09.2014 which was in force.

V When the bill of entry was issued on 07.08.201'4, the law was that the Cenvat

~ Credit ought to be taken within six months of the date of issue of the
document. The respondent had initially taken Cenvat Credit of the CVD and

later on when the time limit was extended they took credit of the SAD.

5. THe respondent filed their cross—objections to the appeals vide their letter dated

03.03.2021 wherein they, inter alia, submitted that :

i. Inithe grounds of appeal the facts of the case have been wrongly stated. The bill of
eniry was dated 7.8.2014 and as such it is factually wrong to say that notification
Né). 21/2014-CE (NT) was effective when the bill of entry was issued. The said
natification was effective from 01.09.2014.

il. On the date of issue of the bill of eiitry, Notification No. 21/2014 was not in force
at éall as it came into force on 01.09.2014. They had availed Cenvat Credit when no
tir!ne limit was prescribed for taking credit. The restriction of six months was made

effective from 01.09.2014 by Notification No. 21/2014. As such, the said

natification cannot be invoked to disallow the cenvat credit. They rely upon the

ddcision in the case of : 1) Indian Pgotash Ltd Vs. CCGST, Meerut reported at 2019
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369) ELT 742 (Tri.- All); 2) Sanghvi Marmo Pvt Ltd Vs. CGST, Jodhpur

¢ported at 2020 (33) GSTL-232 (Tri.-Del); 3) Global Ceramics Pvt Ltd Vs.
rincipal Commissioner of C.Ex., Delhi-I reported at 2019 GSTL 470 (Del.)

—

= T _Z

iii. Yhen initially cenvat credit on the bill of entry was taken within the stipulated
period of six months, the remaining credit or partial credit taken after six months
nnot be construed to have been taken beyond the period of six months. They

¢ly upon Circular No. 990/14/2014-CS-8 dated 19.11.2014 issued by the CBIC.

(9]

—

Tlhey also rely upon the decision in the case of Ammarun Foundries Vs, CESTAT
¢ported at 2013 (298) EL'T 194 (Mad.).

iv.  Part Cenvat Credit was taken on 11.11.2014 and the remaining amount of Cenvat

—

credit was taken on 11.03.2015. There was no malafide intention on their part and

—

{ was only a clerical lapse. Therefore, the notice issued on 04.03.2020 was hit by

-r

—_—

mifation.

6. ersonal ]ﬁearing in the case was held on 16.09.2021 through virtual mode. Shri
P.G.Mehta, Advocate, appeared on behalf’ of the respondent. He reiterated the

submissions made in cross-objection to the appeal.

7. It have g«fhne through the facts of the case, submissions made in the Appeal
Memorgndum, ahd the cross-objection of the respondent, the stbmissions made by them
at the tjme of p#rsonal hearing and evidences available on records. The issue which
requires to be décided in the case is whether the respondent are eligible to avail Cenvat

Credit dn 11.03.2015 on the strength of a Bill of intry dated 07.08.2014.

7.1 As per P;ule 4 (1) of the CCR, 2004-as it stood before its amendment on
11.07.2014, “THe CENVAT credit in respect of inputs may be taken immediately on
receipt pf the inj;)uts in the factory of the manufacturer...”. By virtue of Notification No.
21/2014-CE (NT‘) dated 11.07.2014, a third proviso was inserted to Rule 4(1) of the CCR,
2004 wie.f. 01.09.2014, which reads as :-

“Provided also that the manufacturer or the provider of output service
shall mot take CENVAT credit after six months of the date of issue of
|

any of the documents specified in sub-rule (1) of rule 9”.

7.2 The third proviso was subsequently amended by Notification No. 6/2015-CE (NT)

.03.2615 and the words ‘six months’ was substituted with *one year’.
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7.3 It, therefore, emerges from the above that prior to Notification No. 21/2014-CE
(NT) dated 11.07.2014, there was no time limit for taking Cenvat Credit in terms of Rule
4 (1) of the CCR, 2004. 1 find that the Bill of Entry on the basis of which the credit has
been availed by the respondent is dated 07.08.2014 i.e. prior to amendment made in Rule
4 (1) of the CCR, 2004, providing for a time limit of six months of the date of issue of the

documents.

7.4  The respondent have relied upon a number of judgements in their support. [ find
that the same are applicable to the facts involved in the present appeal. In the case of
Voss Exptech Automotive Pvt Ltd. Vs, Cjommissioner of C.Ex., Pune-I reported at 2018
(363) EL,T 1141 (Tri.-Mumbai), it was held by the Hon’ble Tribunal that :

© “On careful consideration of the submissions made by both the sides, I find
~ that for denial of the credit, the Notification No. 21/2014-C.E. (N.T.), dated
' 11-7-2014 was invoked wherein six months period is available for taking
~ credit. As per the facts. of the case credit was taken in respect of the invoices
' issued in the month of March & ‘April 2014 in November 2014. On going
- through the Notification No. 6/2015-C.L. (N.T.), dated 1-3-2015 the period
available for taking credit is 1 year in terms of the notification, the invoices
- issued in the month of March and April 2014 become eligible for Cenvat
* credit. I also observed that the Notification No. 21/2014-5.T. (N.T.), dated -
© 11-7-2014 should be applicable to those cases wherein the invoices were.
~ issued on or after 11-7-2014 for the reason that nolification was not
+ applicable to the invoices issued prior to the date of notification therefore al
~ the time of issuance of the invoices no time limit was prescribed. Therefore
_in respect of those invoices the limitation of six months cannot be made
~ applicable. Moreover for taking credit there is no statutory records prescribed
* the assessee’s records were considered as account for Cenvat credit. Even
though the credit was not entered in so-called RG-23A, Part-IL, but it is
recorded in the books of accounts; it will be considered as Cenvat credit was,
recorded. On this ground also it can be said that there is no delay in taking
the credit. As per my above discussion, the appellant is entitled for the
Cenvat credit hence the impugned order is set aside. The appeal is allowed.”

7.5 A similar view as taken by the Hoh’ble Tribunal in the case of Indian Potash Ltd.
Vs. Cori?unissioner of CGST, Meerut reported at 2019 (369) ELT 742 (Tri.-All); Sanghvi
Marmo Pvt Ltd. Vs. Commissioner of CGST, Jodhpur reported at 2020 (33) GSTL 232
(Tri.-De‘;l). Further, the Hon’ble High Cour( of Delhi had in the case of Global Ceramics
Pvt Ltdj, Vs. Principal Commissioner of C.Ex., Delhi-[ reported at 2019 (26) GSTL 470
(Del.) held that : ‘

«32, Consequently, in the present case, the Court is satisfied that the
Amendment to Rule 4(1) CCRs prescribing a time limit for claiming Cenvat
' Credit will not apply to the copsignments in the present case where the
import took place prior to the date of the amendment and the deemed
manufacture took place when the MRP was altered, which also happened
prior to the amendment. In other words, the C'VD paid by the BRCPL will
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have to be permitted to be adjusted against the CIi duty settled as will the
service tax paid on the input services.”

8. In view of the above facts and the judicial pronouncements on the issue, I am of
the cohsidered view that the time limit of six months, in terms of the proviso to Rule 4 (1)
of thel CCR, 2004, would not apply to the Bill of Entry dated 07.08.2014, which was
issued prior to the insertion of the time limit and the respondent had rightly availed

Cenval Crediton 11.03.2015,

9. In view of the above discussions and the material available on record, I reject the

appeal filed by the appellant and uphold the impugned order.

10. | 37erehel EaRT st & IS 3rdver AT foIeRT I9erd alieh & fEhar Siar &

The appeal filed by the appellant stands disposed oft in abovg terms.

Commissioner (Appeals)

Altested: Date: . .10.2021.
(N.Sufyanarayanan. Iyer) ) ’ S %
Superintendent(Appeals), N
CGNST, Ahmedabad. R V/

BY RPAD / SPEED POST

To
Deputy Commissioner Appellant
CGST|, Division - Kadi,

4™ Flgor, Janta Super Market,

Kalol - 382 721

M/s. Yardhaman Stampings Pvt Ltd, Respondent
Irana Road, S.No. 132/C,

Budaspn, Kadi-Chhatral Road,

Kadi, [Faluka : Kalol,

Distrigt : Mehsana — 382 721

Copy fo:
1) | The Chief Commisstoner, Central GST, Ahmedabad Zone.
2) | The Commissioner, CGST, Gandhinagar.
3) | The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OlA)
LA Guard File.
5) P.A. File.

Ak,
LY.
./V:/;i/gcttg?‘.
( tiesh Kumar )




